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ing it by another structure upon which the easement could not 
operate. So the right of way over a particular stairway is lost 
when the building of which it is a part is burned. In Cohen v. 
Adolph Kutner Co." the plaintiff by the terms of his conveyance 
had a right of way over the stairway in the building of the 
defendant on the adjoining lot. After its destruction by fire 
when the defendant attempted to erect another building without 
a similar stairway, the plaintiff sought to enforce the easement. 
In accordance with decisions in similar cases in other jurisdic- 
tions/' the court held that the plaintiff had only a right of way 
in the particular stairway and this was extinguished when the 
building burned. The words of the grant, "to her heirs forever," 
and that, "the said way shall be forever of the dimensions afore- 
said," referred only to those particular stairs, and gave no larger 
right than a use thereto during their existence. 

The easement is not lost, however, if there still remains some 
part of the servient tenement to which it can attach." And it 
has been held that if the building is replaced by another exactly 
fike it, the easement will revive,'^ but there are cases contra.^* 
And where the servient tenement is to furnish something to the 
dominant the destruction of the present means will not extinguish 
the right. So if power is to be provided, the right survives the 
destruction of the existing machinery through which it was trans- 
mitted.^' This case is the nearest approach to a definite affirma- 
tive easement requiring the continuation of a positive act. If 
the parties had drawn their conveyance so as to restrict the 
defendant from building beyond a certain line or closing the 
space occupied by the stairway, there would have been an equitable 
servitude or restrictive covenant, that would have survived and 
been enforceable.^" But none of these features were present, and 
the case presents no exception to the general rule that the destruc- 
tion of the servient tenement extinguishes the easement. 

A. W. B. 

Evidence: Privileged Communications to Physicians: 
Waiver. — A recent amendment to section 1881 of the California 
Code of Civil Procedure provides that in a suit for personal 
injuries the injured person or his personal representative is deemed 
to have consented to the testimony of any physician who has pre- 
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scribed for the injured person, if his testimony be material.' 
According to the decision in Moreno v. New Guadalupe Mining 
Company^ (decided under the old statute), this amendment was 
unnecessary, since the plaintiff, by bringing suit and testifying as 
to the decedent's illness, waived the seal of privacy enjoined by 
the statute. The decision might have been put on a narrower 
ground, for the doctor whose testimony was objected to testified 
as an expert and as a fact witness in part before the plaintiff 
raised the question of privileged communications. 

There has been considerable conflict on the question of implied 
waiver. A leading text writer contends that merely bringing an 
action in which a physical ailment is part of the issue ought to be 
a waiver of the privilege of secrecy for all communications con- 
cerning that ailment,* but no courts have gone this far, many of 
them expressly declaring that in general a waiver cannot be 
implied merely from the fact that a suit is brought.* But in actions 
for malpractice, such a waiver is implied.^ A few courts would 
hold that a plaintiff who appears on the stand, or whose family 
testifies as to his injuries, waives his privilege as to his communica- 
tions to his doctor.® Part of the language in the Moreno case 
seems to support this theory, but the court quotes at such length 
Professor Wigmore's contention that merely bringing the action 
is a waiver that it seems reasonable to infer that it thereby 
adopted his reasoning on the whole subject. Many courts hold 
that no waiver is to be implied merely from the fact that the 
plaintiff testifies, and require that the plaintiff actually quote what 
his doctor said in treating the ailment before the defendant may 
call the doctor to the stand.' There are cases which allow the 

1 "A licensed physician or surgeon can not, without the consent of 
his patient, be examined in any civil action as to any information acquired 
in attending the patient which was necessary to enable him to prescribe 
or act for the patient; provided .... that where any person brings an 
action to recover damages for personal injuries, such action shall be 
deemed to constitute a consent .... that any physician who has pre- 
scribed for or treated said person and whose testimony is material shall 
testify; and provided, further, that the bringing of an action to recover 
for the death of a patient, by the executor .... or administrator .... 
shall constitute a consent . . . ." 

2 (Dec. 31, 1917), 26 Cal. App. Dec. 69, 170 Pac. 1088. 
M Wig. Ev., § 2389. 

* Union Pacific Ry. v. Thomas (1907), 152 Fed. 365; City of Warsaw 
v. Fisher (1899), 24 Ind. App. 46, 55 N. E. 42; Butler v. Manhattan Ry. 
(1893), 3 Misc. 453, 23 N. Y. Supp. 163; Smart v. Kansas City (1907), 
208 Mo. 162, 105 S. W. 709, 14 L. R. A. (N. S.) 565. 
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154 Mo. 112, 55 S. W. 258. 
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Johnson (1887), 112 Ind. 273, 13 N. E. 872; McConnell v. City of Osage 
(1890), 80 Iowa 293, 45 N. W. SSO; McCallister v. St. Paul Ry. (1908), 
105 Minn. 1, 116 N. W. 917; Arizona Ry. v. Clark (1914), 235 U. S. 
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defendant to comment unfavorably upon a plaintiff's failure to call 
his doctor as his own witness,* though others say that such a prac- 
tice is virtually a denial of the privilege.* If a plaintiff calls one 
doctor to the stand, is this a waiver of the privilege as to others? 
It ought to be, if their testimony is relevant, but the rule seems to 
be that all the attending physicians who treated the same ailment 
or injury may testify, if one of them is called by the plaintiff," 
but that there is no waiver of the testimony of those who treated 
the plaintiff for other injuries or illnesses, even though their testi- 
mony be highly relevant.^* 

Such divergence as is indicated in these rules seems "a bur- 
lesque upon logic and justice", to quote Professor Wigmore. 
When a plaintiff voluntarily discloses his injuries by bringing a 
suit in which they are the issue, why should the law regard them 
as still a secret? The decision in Moreno v. New Guadalupe 
Mining Company goes as far as any decision in the country in 
applying reason and common sense to this highly artificial subject. 

The whole privilege has been greatly weakened by the Moreno 
decision and by the new statute,^^ and rightly so, it would seem. 
However, the exceptions do not yet include insurance and testa- 
mentary cases. Neither the personal representative nor the heir 
can waive the privilege. A doctor's testimony might defeat a 
recovery on an insurance policy, or break a will, but, on the other 
hand, it might establish either. The rule would work both ways. 
Future legislatures may continue to graft exceptions upon an 
indefensible rule. A more sensible course would be the abolition 
of the rule altogether. 

E. B. P. 

Injunction : Interference with Employment. — Members 
of a labor union may be enjoined from persuading employees to 
agree to join the organization when non-membership in a union 
is one of the conditions of the continuation of the present employ- 
ment and the object of the union men is to induce the employees 
to strike in order to compel the employer to recognize the union. 
This was decided by a majortity of the United States Supreme 
Court in the case of Hitchman Coal & Coke Company v. Mitchell} 
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